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SECTION I
CONTRACT CLAUSES

I  1. FAR52.252-2 Clauses Incorporated by Reference (JUN 1988)

This contract incorporatesone or more clauses by reference, with the same force and
effect as if they were given in full text. Upon request, the Contracting Officer will make
their full text available.

LIST OF CLAUSES INCORPORATED BY REFERENCE:

1 FAR 52.201-l Definitions Alternate I (OCT 1995)

2. DEAR 952.202-l Definitions (APR 1994)

3. FAR 52.203-3 Gratuities (APR 1984)

4. FAR 52.203-5 Covenant Against Contingent Fees (APR 1984)

5. FAR 52.203-6 Restrictions on SubContractor Sales to the
Government (JUL 1995)

6. FAR 52.203-7 Anti-Kickback Procedures (JUL 1995)

7. FAR 52.203-10 Price or Fee Adjustment for Illegal or Improper
Activity (SEP 1990)

8. FAR 52.203-12 Limitation on Payments to Influence Certain
Federal Transactions (JAN 1990)

9. FAR 52.204-4 Printing/Copying Double-Sided on Recycled Paper
(J-UN 1996)

10. DEAR 952.204-74 Foreign Ownership, Control, or Influence over
Contractor (APR 1984)

11. DEAR 952.208-7 Tagging of Leased Vehicles (APR 1984)

12. DEAR 952.208-70 Printing (APR 1984)

I-l



13.

14.

.
15.

FAR 52.215-2
 

FAR 52.215-14

16. . FAR 52.215-15

FAR 52.209-6

17. FAR 52.215-16

18. FAR 52.215-17

Facilities Capital Cost of Money (OCT 1997)

Waiver of Facilities Capital Cost of Money (OCT
1 9 9 7 )

19.

20.

FAR 52.215-19 Notification of Ownership Changes (OCT 1997)

DEAR 952.216-7 Allowable Cost and Payment (DEC 1991),
Alternates I AND II

21. FAR 52.2 17-9 Option to Extend the Term of the Contract (MAR
1989)

22. DEAR 952.2 17-70

23. FAR 52.219-8

Acquisition of Real Property (APR 1984)

Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns (OCT
1995)

24. FAR 52.219-9

25. FAR 52.219-16

Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan (AUG 1996)

Liquidated Damages-Subcontracting Plan (OCT
1995)

26. FAR 52.222-l Notice to the Government of Labor Disputes (APR
1984)

27. FAR 52.222-2 Payment for.Overtime Premiums (JUL 1990)

Contract No. DE-AC08-98NV13 149

Protecting the Government’s Interest When
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (JUL 1995)

Audit and Records-Negotiation (AUG 1996)

Integrity of Unit Prices (OCT 1997)

Termination of Defined Benefit Pension Plans
(OCT 1997)
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FAR 52.222-3 Convict Labor (AUG 1996)28.

29.

30.

FAR 52.222-26 Equal Opportunity (APR 1984)

Equal Opportunity Preaward Clearance of
Subcontracts (APR 1984)

FAR 52.222-28

Affirmative Action for Handicapped Workers (APR
1984)

31. FAR 52.222-36

Employment Reports on Special Disabled Veterans
and Veterans of the Vietnam Era (JAN 1988)

32. FAR 52.222-37

Clean Air and Water (APR 1984)33. FAR 52.223-2

34. FAR 52.223-6

35. DEAR 952.223-71

Drug Free Workplace (JUL 1990)

Safety and Health (Government-Owned or Leased
Facility) (APR 1984)

Radiation Protection and Nuclear Criticality (APR
1984)

DEAR 952.223-7236.

37. DEAR 952.223-75 Preservation of Individual Occupational Radiation
Exposure Records (APR 1984)

DEAR 952.224-70 Paperwork Reduction Act (APR 1984)38.

39. FAR 52.225-l 1 Restrictions on Certain Foreign Purchases (MAY
1992)

FAR 52.22519 European Union Sanction for Services (JAN 1996)40.

41. FAR 2.227-l Authorization and Consent (JUL 1995)
This clause applies only if so indicated elsewhere in
this contract.

Notice and Assistance Regarding Patent and
Copyright Infringement (APR 1984)

42. FAR 52.227-2

DEAR 952.227-9 Refund of Royalties (FEB 95)43.
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44. DEAR 952.227-l 3

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55. FAR 52.233-l Disputes (OCT 1995),  Alternate I (DEC 1991)

56. FAR 52.233-3 Protest after award (OCT 1995), and Alternate I
(J-UN 1985)

57. DEAR 952.235-70 Key Personnel (APR 1984)

58.

59.

60.

FAR 52.242-l Notice of Intent to Disallow Costs (APR 1984)

FAR 52.242- 13 Bankruptcy (JUL 1995)

FAR 52.242-l 5 Stop-Work Order (APR 1989) Alternate I (APR
1984)

Patent Right&Acquisition by the Government (FEB
1995)

FAR 52.227-14

1

FAR 52.227-16

Rights in Data-General with Alternates I and V
(J-UN 1987)

Additional Data Requirements (JUN 1987)

FAR 52.227-23 Rights to Proposal Data (Technical) (JUN 1987)

FAR 52.230-2 Cost Accounting Standards (APR 1996)

FAR 52.230-5 Administration of Cost Accounting Standards (APR
1996)

FAR 52.232-l 7 Interest (JUN 1996)

FAR 52.232-22 Limitation of Funds (APR 1984)

FAR 52.232-23 Assignment of Claims (JAN 1986)

FAR 52.232-25 Prompt Payment (MAR 1994)

FAR 52.232-28 Electronic Funds Transfer Payment Methods
(APRIL 1989)
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61.

62. FAR 52.244-2

63. FAR 52.244-5 Competition in Subcontracting (JAN 1996)

64. FAR 52.246-5 Inspection of Services-Cost-Reimbursement (APR
1984)

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

FAR 52.243-2

FAR 52.246-25

FAR 52.247-l

FAR 52.247-63

FAR 52.247-64

DEAR 952.247-70 Foreign Travel (APR 1984)

FAR 52.249-6

FAR 52.249-14

DEAR 952.250-70

FAR 52.251-1

DEAR 952.25 l-70

Changes -- Cost-Reimbursement (AUG 1987)
Alternate I (AUG 1987)

Subcontracts (Cost-Reimbursement and Letter
Contracts) (MAR 1996)

Limitation of Liability-Services (APR 1984)

Commercial Bill of Lading Notations (APR 1984)

Preference for U.S.-Flag Air Carriers (APR 1984)

Preference for Privately Owned U.S.-Flag
Commercial Vessels (JUL 1995)

Termination (Cost-Reimbursement) (MAY 1986)

Excusable Delays (APR 1984)

Nuclear Hazards Indemnity Agreement (JUN 1996)

Government Supply Sources (APR 1984)

Contractor Employee Travel Discounts (APR 1989)
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I.2 DEAR 952.204-2 SECURITY (SEP 1997)

(a) Responsibility. It is the Contractor’s duty to safeguard all classified information,
special nuclear material, and other DOE property. The Contractor shall, in
accordance with DOE security regulations and requirements, be responsible for
safeguarding all classified information and protecting against sabotage, espionage,
loss or theft of the classified documents and material in the Contractor’s
possession in connection with the performance of work under. this contract.
Except as otherwise expressly provided in this contract, the Contractor shall, upon
completion or termination of this contract, transmit to DOE any classified matter
in the possession of the Contractor or any person under the Contractor’s control in
connection with performance of this contract. If retention by the Contractor of any
classified matter is required after the completion or termination of the contract,
the Contractor shall identify the items and types or categories of matter proposed
for retention, the reasons for the retention of the matter, and the proposed period
of retention. If the retention is approved by the Contracting Officer, the security
provisions of the contract shall continue to be applicable to the matter retained.
Special nuclear material shall not be retained after the completion or termination
of the contract.

(b) Regulations. The Contractor agrees to comply with all security regulations and
requirements of DOE in effect on the date of award.

(4 Definition of classified information. The term “classified information” means
Restricted Data, Formerly Restricted Data, or National Security Information.

w Definition of restricted data. The term “Restricted Data” means all data
concerning (1) design, manufacture, or utilization of atomic weapons; (2) the
production of special nuclear material; or (3) the use of special nuclear material in
the production of energy, but shall not include data declassified or removed from
the Restricted Data category pursuant to Section 142 of the Atomic Energy Act of
1954, as amended.

(e) Definition offormerly restricted data. The term “Formerly Restricted Data”
means all data removed from the Restricted Data category under section 142 d. of
the Atomic Energy Act of 1954, as amended.

(0 Definition of National Security Information. The term “National Security
Information” means any information or material, regardless of its physical form or
characteristics, that is owned by, produced for or by, or is under the control of the
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United States Government, that has been determined pursuant to Executive Order
12356 or prior Orders to require protection against unauthorized disclosure, and
which is so designated.

w Definition of Special Nuclear Material (SNM). SiVM  means: .( 1) plutonium,
uranium enriched in the isotope 233 or in the isotope 235, and any other material
which pursuant to the provisions of Section 51 of the Atomic Energy Act of 1954,
as amended, has been determined to be special nuclear material, but does not
include source material; or (2) any material artificially enriched by any of the
foregoing, but does not include source material.

(h) Security clearance ofpersonnel. The Contractor shall not permit any individual
to have access to any classified information, except in accordance with the
Atomic Energy Act of 1954, as amended, Executive Order 12356, and the DOE’s
regulations or requirements applicable to the particular level and category of
classified information to which access is required.

(0 Criminal liability. It is understood that disclosure of any classified information
relating to the work or services ordered hereunder to any person not entitled to
receive it, or failure to safeguard any classified information that may come to the
Contractor or any person under the Contractor’s control in connection with work
under this contract, may subject the Contractor, its agents, employees, or
subcontractors to criminal liability under the laws of the United States. (See the
Atomic Energy Act of 1954, as amended, 42 U.S.C. 2011 et seq.; 18 U.S.C. 793
and 794; and E.O. 12356.)

Subcontracts andpurchase orders. Except as otherwise authorized in writing by
the Contracting Officer, the Contractor shall insert provisions similar to.the
foregoing in all subcontracts and purchase orders under this contract.

1.3 DEAR 952.204-70 CLASSIFICATION (Sen 19971

In the performance of work under this contract, the Contractor or subContractor  shall
comply with all provisions of the Department of Energy’s regulations and mandatory
DOE directives which apply to work involving the classification and declassification of
information, documents, or material. In this section,“information”  means facts, data, or
knowledge itself; “document” means the physical medium on or in which information is
recorded; and “material” means a product or substance which contains or reveals
information, regardless of its physical form or characteristics. Classified information is
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“Restricted Data” and “Formerly Restricted Data” (classified under the Atomic Energy
Act of 1954, as amended) and “National Security Information” (classified under
Executive Order 12958 or prior Executive Orders).

_

The original decision to classify or declassify information is considered an inherently
Governmental function. For this reason, only Government personnel may serve as
original classifiers, i.e., Federal Government Original Classifiers. Other personnel
(Government or Contractor) may serve as derivative classifiers which involves making
classification decisions based upon classification guidance which‘reflect decisions made
by Federal Government Original Classifiers.

The Contractor or subContractor shall ensure that any document or material that may
contain classified information is reviewed by either a Federal Government or a Contractor
Derivative Classifier in accordance with classification regulations including mandatory
DOE directives and classification/declassification guidance furnished to the Contractor
by the Department of Energy to determine whether it contains classified information prior
to dissemination. For information which is not addressed in classification/declassification
guidance, but whose sensitivity appears to warrant classification, the Contractor or
subContractor shall ensure that such information is reviewed by a Federal Government
Original Classifier.

In addition, the Contractor or subContractor shall ensure that existing classified
Idocuments (containing either Restricted Data or Formerly Restricted Data or National

Security Information) which are in its possession or under its control are periodically
reviewed by a Federal Government or Contractor Derivative Declassifier in accordance
with classification regulations, mandatory DOE directives and
classification/declassification guidance furnished to the Contractor by the Department of
Energy to determine if the documents are no longer appropriately classified. Priorities for
declassification review of classified documents shall be based on the degree of public and
researcher interest and the likelihood of declassification upon review. Documents which
no longer contain classified information are to be declassified. Declassified documents
then shall be reviewed to determine if they are publicly releasable. Documents which are
declassified and determined to be publicly releasable are to be made available to the
public in order to maximize the public’s access to. as much Government information as
possible while minimizing security costs,

The Contractor or subContractor shall insert this clause in any subcontract which
involves or may involve access to classified information.
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I.4 DEAR 952.209-72 ORGANIZATIONAL CONFLICTS OF INTEREST (JUN 1996)

00 Purpose. The purpose of this clause is to ensure that the Contractor (1) is not
biased because of its financial, contractual, organization, or other interests which
relate to the work under this contract, and (2) does not obtain any unfair
competitive advantage over other parties by virtue of its performance of this
‘contract.

0) Scope. The restrictions described herein shall apply to performance or
participation by the Contractor and any of its affiliates or their successors in
interest (hereinafter collectively referred to as “Contractor”) in the activities
covered by this clause as a prime Contractor, subContractor, cosponsor, joint
venturer, consultant, or in any similar capacity..

(1) Use of Contractor’s Work Product.

(ii)

The Contractor shall be ineligible to participate in any capacity in
Department contracts, subcontracts, or proposals therefor (solicited
and unsolicited) which stem directly from the Contractor’s
performance of work under this contract for a period of five years
after the completion of this contract. Furthermore, unless so
directed in writing by the Contracting Officer, the Contractor shall
not perform any advisory and assistance services work under this
contract on any of its products or services or the products or
services of another firm if the Contractor is or has been
substantially involved in their development or marketing. Nothing
in this subparagraph shall preclude the Contractor from competing
for follow-on contracts for advisory and assistance services.

If, under this contract, the Contractor prepares a complete or
essentially complete statement of work or specifications to be used
in competitive acquisitions, the Contractor shall be ineligible to
perform or participate in any capacity in any contractual effort
which is based on such statement of work or specifications. The
Contractor shall not incorporate its products or services in such
statement of work or specifications unless so directed in writing by
the Contracting Officer, in which case the restriction in this
subparagraph shall not apply.
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(iii) Nothing in this paragraph shall preclude the Contractor from
offering or selling its standard and commercial items to the
Government.

(2) Access to and use of information.  

0)

(ii)

(iii)

If the Contractor, in the performance of this contract, obtains
access to information, such as Department plans, policies, reports,
studies, financial plans, internal data protected by the Privacy Act
of 1974 .(5 U.S.C. 552a), or data which has not been released or
otherwise made available to the public, the Contractor agrees that
without prior written approval of the Contracting Officer it shall
not: (A) use such information for any private purpose unless the
information has been released or otherwise made available to the
public; (B) compete for work for the Department based on such
information for a period of six (6) months after either the
completion of this contract or until such information is released or
otherwise made available to the public, whichever is first; (C)
submit an unsolicited proposal to the Government which is based
on such information until one year after such information is
released or otherwise made available to the public; and (D) release
such information unless such information has previously been
released or otherwise made available to the public by the
Department.

In addition, the Contractor agrees that to the extent it receives or is
given access to proprietary data, data protected by the Privacy Act
of 1974 (5 U.S.C. 522a), or other confidential or privileged
technical, business, or financial information under this contract, it
shall treat such information in accordance with any restrictions
imposed on such information.

The Contractor may use technical data it first produces under this
contract for its private purposes consistent with subparagraphs
(b)(2)(i) (A) and (D) of this clause and the patent, rights in data,
and security provisions of this contract.
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w Disclosure after award.

(1) The Contractor agrees that, if changes, including additions, to the facts
disclosed by it prior to award of this contract, occur during the
performance of this contract, it shall make an immediate and full
disclosure of such changes in writing to the Contracting Officer. Such
disclosure may include a description of any action which the Contractor
has taken or proposes to take to avoid, neutralize, or mitigate any resulting
conflict of interest. The Department may, however, terminate the contract
for convenience if it deems such termination to be in the best interest of
the Government.

(2) In the event that the Contractor was aware of facts required to be disclosed
or the existence of an actual or potential organizational conflict of interest
and did not disclose such facts or such conflict of interest to the
Contracting Officer, DOE may terminate this contract for default.

(d) Subcontracts.

(1) The Contractor shall include a clause, substantially similar to this clause,
including this paragraph, in subcontracts expected to exceed the simplified
acquisition threshold determined in accordance with 48 CFR (FAR) part
13 and involving performance of advisory and assistance services as that
term is defined at 48 CFR (FAR) 37.201. The terms “contract,”
“Contractor,” and “Contracting Officer” shall be appropriately modified to
preserve the Government’s rights.

(2) Prior to the award under this contract of any such subcontracts for
advisory and assistance services, the Contractor shall obtain from the
proposed subContractor or consultant the disclosure required by 48 CFR
(DEAR 909.570-l) and shall determine in writing whether the interests
disclosed present an actual or significant potential for an organizational
conflict of interest. Where an actual or significant potential organizational
conflict of interest is identified, the Contractor shall take actions to avoid,
neutralize, or mitigate to the satisfaction of the Contractor the
organizational conflict. If the conflict cannot be avoided or neutralized,
the Contractor must obtain the approval of the DOE Contracting Officer
prior to entering into the subcontract.
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(4

(0

Remedies. For breach of any of the above restrictions or for nondisclosure or
misrepresentation of any facts required to be disclosed concerning this contract,
including the existence of an actual or potential organizational conflict of interest
a t  the time of or after award, the Government may terminate the contract for
default, disqualify the Contractor for subsequent related contractual efforts and
pursue such other remedies as may be permitted by law or this contract.

Waiver. Requests for waiver under this clause shall be directed in writing to the
Contracting Officer and shall-include a full description of the requested waiver
and the reasons in support thereof. If it is determined to be in the best interests of
the Government, the Contracting Officer shall grant such a waiver in writing.

I.5 DEAR 952.212-73 PROJECT CONTROL SYSTEM (XXX 1993) (AL93-7)

(a)

(W

cc>

W

In the performance of this contract, the Contractor shall establish, maintain, and
use a project control system meeting the requirements specified in the contract, in
DOE Notice 4700.5 “PROJECT CONTROL SYSTEM GUIDELINES,” and any
other system requirements defined by the Contracting Officer. The Contractor
may use a pre-existing project control system if such system satisfies the
requirements of DOE Notice 4700.5.

The Contractor shall provide the Contracting Officer with a detailed written
description of the proposed project control system for review and approval within
90 days after award of the contract. Cost effective application of controls will be
a critical factor in determining acceptability of the proposed system.

Upon system approval by the Contracting Officer, the Contractor shall fully
implement the project control system. The Contractor shall not make any
significant changes to the approved system without the prior written approval of
the Contracting Officer. If a pre-existing project control system does not satisfy
the requirements of DOE Notice 4700.5, revisions necessary to assure compliance
shall be made with no change to the estimated cost/fixed fee, or price of the
contract.

The Contractor shall provide the Contracting Officer or his authorized
representative with access to all pertinene records, data, and plans for purposes of
initial approval,
control system.

approval of proposed changes, and the operation of the project
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- -

(e) The Contractor shall set forth applicable project control system requirements in
those subcontracts identified by the Contracting Officer. The Contractor shall
incorporate in the identified subcontract provisions for review and surveillance of
the subcontractors’ systems. The review will be conducted by the prime
Contractor, unless the Government, Contractor, or subcontractor requests
Government review; 

I.6 FAR 52.215-4 TYPE OF BUSINESS ORGANIZATION COCT 1997)

The offeror or respondent, by checking the applicable box, represents that --

(4 It operates as [ ] an individual, [ ] a partnership, [ ] a nonprofit organization, [ ]

a joint venture, or [ x ] a corporation incorporated under the laws of the State of
Florida.

W If the offeror or respondent is a foreign entity, it operates as [ ] an individual, [ ]
a partnership, [ ] a nonprofit organization, [ ] a joint venture, or [ ] a corporation,
registered for business in (country)

I.7 FAR 52.21543 ORDER OF PRECEDENCE -- UNIFORM CONTRACT FORMAT
(OCT 1997) 

Any inconsistency in this solicitation or contract shall be resolved by giving precedence
in the following order:

. .

(a) The Schedule (excluding the specifications).

@) Representations and other instructions.

(c) Contract clauses.

(4 Other documents, exhibits, and attachments.

W The specifications.

I . 8  FAR 52.215-10 PRICE REDUCTION FOR DEFECTIVE COST OR PRICING
DATA.  (OCT 1997)

If any price, including profit or fee, negotiated in connection with this contract, or
any cost reimbursable under this contract, w a s  increased by any significant
amount because --
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(1-l

(2)

(3)

The Contractor or a subContractor furnished cost or pricing data that were
not complete, accurate, and current as certified in its Certificate of Current
Cost or Pricing Data;

A subContractor or prospective subcontractor furnished the Contractor
cost or pricing data that were not complete, accurate, and current as
certified in the Contractor’s Certificate of Current Cost or Pricing Data; or

Any of these parties furnished data of any description that were not
accurate, the price or cost shall be reduced accordingly and the contract
shall be modified to reflect the reduction.

0) Any reduction in the contract price under paragraph (a) of this clause due to
defective data from a prospective subcontractor that was not subsequently
awarded the subcontract shall be limited to the amount, plus applicable overhead
and profit markup, by which --

(1)

(2)

The actual subcontract; or

The actual cost to the Contractor, if there was no subcontract, was less
than the prospective subcontract cost estimate submitted by the
Contractor; provided, that the actual subcontract price was not itself
affected by defective cost or pricing data.

(c) (1) If the Contracting Officer determines under paragraph (a) of this clause
that a price or cost reduction should be made, the Contractor agrees not to
raise the following matters as a defense:

(i) The Contractor or subcontractor was a sole source supplier or
otherwise was in a superior bargaining position and thus the price
of the contract would not have been modified even if accurate,
complete, and current cost or pricing data had been submitted.

(ii) The Contracting Officer should have known that the cost or pricing 
data in issue were defective even though the Contractor or
subcontractor took no affirmative action to bring the character of
the data to the attention of the Contracting Officer.

(iii) The contract was based on an agreement about the total cost of the
contract and there was no agreement about the cost of each item
procured under the contract.
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Cd)

(iv) The Contractor or subContractor did not submit a Certificate of
Current Cost or Pricing Data.

.(2) (9 Except as prohibited by subdivision (c)(2)(ii) of this clause, an
offset in an amount determined appropriate by the Contracting
Officer based upon the facts shall be allowed against the amount of
a contract price reduction if --

( A ) The Contractor certifies to the Contracting Officer that, to
the best of the Contractor’s knowledge and belief, the

’Contractor is entitled to the offset in the amount requested;
and

(B) The Contractor proves that the cost or pricing data were
available before the “as of’ date specified on its Certificate
of Current Cost or Pricing Data, and that the data were not
submitted before such date.

(ii) An offset shall not be allowed if --

(N The understated data were known by the Contractor to be
understated before the “as of’ date specified on its
Certificate of Current Cost or Pricing Data; or

(W The Government proves that the facts demonstrate that the
contract price would not have increased in the amount to be
offset even if the available data had been submitted before
the “as of’ date specified on its Certificate of Current Cost
or Pricing Data.

If any reduction in the contract price under this clause reduces the price of items
for which payment was made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall pay the United States at
the time such overpayment is repaid --

(1) Simple interest on the amount of such overpayment to be computed from
the date(s) of overpayment to the Contractor to the date the Government is
repaid by the Contractor at the applicable underpayment rate effective for
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C.
662 1 (a)(2); and
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(2) A penalty equal to the amount of the overpayment, if the Contractor or
subContractor knowingly submitted cost or pricing data that were
incomplete, inaccurate, or noncurrent.

I.9Fe
MODIFICATIONS COCT 1997)

(a) This clause shall become operative only for any modification to this contract
involving a pricing adjustment expected to exceed the threshold for submission of
cost or pricing data at FAR 15.403-4, except that this clause does not apply to any
modification if an exception under FAR 15.403- 1 applies.

(b) If any price, including profit or fee, negotiated in connection with any
modification under this clause, or any cost reimbursable under this contract, was
increased by any significant amount because (1) the Contractor or a subContractor
furnished cost or pricing data that were not complete, accurate, and current as
certified in its Certificate of Current Cost or Pricing Data, (2) a subContractor or
prospective subContractor furnished the Contractor cost or pricing data that were
not complete, accurate, and current as certified in the Contractor’s Certificate of
Current Cost or Pricing Data, or (3) any of these parties furnished data of any
description that were not accurate, the price or cost shall be reduced accordingly
and the contract shall be modified to reflect the reduction. This right to a price
reduction is limited to that resulting from defects in data relating to modifications
for which this clause becomes operative under paragraph (a) of this’ clause.

w Any reduction in the contract price under paragraph (b) of this clause due to
defective data from a prospective subContractor that was not subsequently
awarded the subcontract shall be limited to the amount, plus applicable overhead
and profit markup, by which --

(1) The actual subcontract; or

(2) The actual cost to the Contractor, if there was no subcontract, was less
than the prospective subcontract cost estimate submitted by the
Contractor; provided, that the actual subcontract price was not itself
affected by defective cost or pricing data.

W (1) If the Contracting Officer determines under paragraph (b) of this clause
that a price or cost reduction should be made, the Contractor agrees not to
raise the following matters as a defense:
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0) The Contractor or subcontractor was a sole source supplier or
otherwise was in a superior bargaining position and thus the price
of the contract would not have been modified even if accurate,
complete, and current cost or pricing data had been submitted.

(ii) The Contracting Officer should have known that the cost or pricing
data in issue were defective even though the Contractor or
subContractor took no affirmative action to bring the character of
the data to the attention of the Contracting Officer.

(iii) The contract was based on an agreement about the total cost of the
contract and there was no agreement about the cost of each item
procured under the contract.

(iv) The Contractor or subcontractor did not submit a Certificate of
Current Cost or Pricing Data.

(2) (9 Except as prohibited by subdivision (d)(2)(ii) of this clause, an
offset in an amount determined appropriate by the Contracting
Officer based upon the facts shall be allowed against the amount of
a contract price reduction if --

W The Contractor certifies to the Contracting Officer that, to
the best of the Contractor’s knowledge and belief, the
Contractor is entitled to the offset in the amount requested;
and

(B) The Contractor proves that the cost or pricing data were
available before the “as of’ date specified on its Certificate
of Current Cost or Pricing Data, and that the data were not
submitted before such date.

(ii) An offset shall not be allowed if --

(A) The understated data were known by the Contractor to be
understated before the “as of’ date specified on its
Certificate of Current Cost or Pricing Data; or
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(B) The Government proves that the facts demonstrate that the
contract price would not have increased in the amount to be
offset even if the available data had been submitted before
the “as of’ date specified on its Certificate of Current Cost
or Pricing Data.

(e) If any reduction in the contract price under this clause reduces the price of items
for which payment was made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall pay the United States at
the time such overpayment is repaid --

(1) Simple interest on the amount of such overpayment to be computed from
the date(s) of overpayment to the Contractor to the date the Government is
repaid by the Contractor at the applicable underpayment rate effective for
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C.
662 1 (a)(2); and

(2) A penalty equal to the amount of the overpayment, if the Contractor or
subContractor knowingly submitted cost or pricing data that were
incomplete, inaccurate, or noncurrent.

I. 10 FAR 52.2 15-l 2 SUBCONTRACTOR COST OR PRICING DATA (OCT 1997)

(4

(b)

(c)

Before awarding any subcontract expected to exceed the threshold’for submission
of cost or pricing data at FAR 15.403-4, on the date of agreement on price or the
date of award, whichever is later; or before pricing any subcontract modification
involving a pricing adjustment expected to exceed the threshold for submission of
cost or pricing data at FAR 15.403-4, the Contractor shall require the
subContractor to submit cost or pricing data (actually or by specific identification
in writing), unless an exception under FAR 15.403-l applies.

The Contractor shall require the subcontractor to certify in substantially the form
prescribed in FAR 15.406-2 that, to the best of its knowledge and belief, the data
submitted under paragraph (a) of this clause were accurate, complete, and current
as of the date of agreement on the negotiated price of the subcontract or
subcontract modification.

In each subcontract that exceeds the threshold for submission of cost or pricing
data at FAR 15.403-4, when entered into, the Contractor shall insert either --
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(1) The substance of this clause, including this paragraph (c), if paragraph (a)
of this clause requires submission of cost or pricing data for the
subcontract; or

(2) The substance of the clause at FAR 52.2 15- 13, SubContractor Cost or
Pricing Data-Modifications.

I.1 1, FAR 52.215-l 3 SUBCONTRACTOR COST OR PRICING DATA --
MODIFICATIONS (OCT 1997)

(4 The requirements of paragraphs (b) and (c) of this clause shall --

(1) Become operative only for any modification to this contract involving a
pricing adjustment expected to exceed the threshold for submission of cost
or pricing data at FAR 15.403-4; and

(2) Be limited to such modifications.

Before awarding any subcontract expected to exceed the threshold for submission
of cost or pricing data at FAR 15.403-4, on the date of agreement on price or the
date of award, whichever is later; or before pricing any subcontract modification
involving a pricing adjustment expected to exceed the threshold for submission of
cost or pricing data at FAR 15.403-4, the Contractor shall require the
subcontractor to submit cost or pricing data (actually or by specific identification
in writing), unless an exception under FAR 15.403-l applies.

(c) The Contractor shall require the subcontractor to certify in substantially the form
prescribed in FAR 15.406-2 that, to the best of its knowledge and belief,.the data
submitted under paragraph (b) of this clause were accurate, complete, and current
as of the date of agreement on the negotiated price of the subcontract or
subcontract modification.

(4 The Contractor shall insert the substance of this clause, including this paragraph
(d), in each subcontract that exceeds the threshold for submission of cost or
pricing data at FAR 15.403-4 on the date of agreement on price or the date of
award, whichever is later.
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I.12 FAR 52.215-18 REVERSION OR ADJUSTMENT OF PLANS FOR
POSTRETIREMENT BENEFITS ((PRB) OTHER THAN PENSIONS (OCT 1997)

The Contractor shall promptly notify the Contracting Officer in writing when it
determines that it will terminate or reduce a PRB plan. If PRB fund assets revert, or inure,
to the Contractor or are constructively received by it under a plan termination or
otherwise, the Contractor shall make a refund or give a credit to the Government for its
equitable share as required by FAR 3 1.205-6(o)(6). The Contractor shall include the
substance of this clause in all subcontracts under this contract that meet the applicability
requirements of FAR 15.408(j).

I.13 FAR 52.215-20 REQUIREMENTS FOR COST OR PRICING DATA OR
INFORMATION OTHER THAN COST OR PRICING DATA (OCT 1997)

(4 Exceptions from cost or pricing data.

(1) In lieu of submitting cost or pricing data, offerors may submit a written
request for exception by submitting the information described in the
following subparagraphs. The Contracting Officer may require additional
supporting information, but only to the extent necessary to determine
whether an exception should be granted, and whether the price is fair and
reasonable.

(0 Identification of the law or regulation establishing the price
offered. If the price is controlled under law by periodic rulings,
reviews, or similar actions of a governmental body, attach a copy
of the controlling document, unless it was previously submitted to
the contracting office.

(ii) Commercial item exception. For a commercial item exception, the
offeror shall submit, at a minimum, information on prices at which
the same item or similar items have previously been sold in the
commercial market that is adequate for evaluating the
reasonableness of the price for this acquisition. Such information
may include --

(A) For catalog items, a copy of or identification of the catalog
and its date, or the appropriate pages for the offered items,
or a statement that the catalog is on file in the buying office
to which the proposal is being submitted. Provide a copy or
describe current discount policies and price lists (published
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or unpublished), e.g.,’ wholesale, original equipment
manufacturer, or reseller. Also explain the basis of each
offered price and its relationship to the established catalog
price, including how the proposed price relates to the price
of recent sales in quantities similar to the proposed
quantities;

For market-priced items, the source and date or period of
the market quotation or other basis for market price, the
base amount, and applicable discounts. In addition,
describe the nature of the market;

For items included on an active Federal Supply Service
Multiple Award Schedule contract, proof that an exception
has been granted for the schedule item.

(2) The offeror grants the Contracting Officer or an authorized representative
the right to examine, at any time before award, books, records, documents,
or other directly pertinent records to verify any request for an exception
under this provision, and the reasonableness of price. For items priced
using catalog or market prices, or law or regulation, access does not extend
to cost or profit information or other data relevant solely to the offeror’s
determination of the prices to be offered in the catalog or marketplace.

09 Requirements for cost or pricing data. If the offeror is not granted an exception
from the requirement to submit cost or pricing data, the following applies:

(1) The offeror shall prepare and submit cost or pricing data and supporting
attachments in accordance with Table 15-2 of FAR 15.408.

(2) As soon as practicable after agreement on price, but before contract award
(except for unpriced actions such as letter contracts), the offeror shall
submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR
15.406-2.

I.14 FAR 52 7 15-2 1 REQUIREMENTS FOR COST OR PRICING DATA OR_._
l-N-FORMATION OTHER THAN COST OR PRICING DATA -- MODIFICATIONS
(OCT 1997)

(a) Exceptions from cost or pricing data.
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In lieu of submitting cost or pricing data for modifications under this

contract, for price adjustments expected to exceed the threshold set forth at
FAR 15.403-4 on the date of the agreement on price or the date of the
award, whichever is later, the Contractor may submit a written request for
exception by submitting the information described in the following
subparagraphs. The Contracting Officer may require additional supporting
information, but only to the extent necessary to determine whether an
exception should be granted, and whether the price is fair and reasonable --

(0 Identification of the law or regulation establishing the price
offered. If the price is controlled under law by periodic rulings,
reviews, or similar actions of a governmental body, attach a copy
of the controlling document, unless it was previously submitted to
the contracting office.

(ii) Information on modifications of contracts or subcontracts for
commercial items.

(A) If--

(1) The original contract or subcontract was granted an
exception from cost or pricing data requirements
because the price agreed upon was based on
adequate price competition or prices set by law or
regulation, or was a contract or subcontract for the
acquisition of a commercial item; and

(2) The modification (to the contract or subcontract) is
not exempted based on one of these exceptions, then
the Contractor may provide information to establish
that the modification would not change the contract
or subcontract from a contract or subcontract for the
acquisition of a commercial item to a contract or
subcontract for the acquisition of an item other than
a commercial item.

(E%) For a commercial item exception, the Contractor shall
provide, at a minimum, information on prices at which the
same item or similar items have previously been sold that is
adequate for evaluating the reasonableness of the price of
the modification. Such information may include --

1-22



(2)

(1)

(2)

(3)

Contract No. DE-AC08-98NV13149

For catalog items, a copy of or identification of the
catalog and its date, or the appropriate pages for the
offered items, or a statement that the catalog is on
file in the buying office to which the proposal is
being submitted. Provide a copy or describe current
discount policies and price lists (published or
unpublished), e.g., wholesale, original equipment
manufacturer, or reseller. Also explain the basis of
each offered price and its relationship to the
established catalog price, including how the
proposed price relates to the price of recent sales in
quantities similar to the proposed quantities.

For market-priced items, the source and date or
period of the market quotation or other basis for
market price, the base amount, and applicable
discounts. In addition, describe the nature of the
market.

For items included on an active Federal Supply
Service Multiple Award Schedule contract, proof
that an exception has been granted for the schedule
item.

The Contractor grants the Contracting Officer or an authorized
representative the right to examine, at any time before award, books,
records, documents, or other directly pertinent records to verify any
request for an exception under this clause, and the reasonableness
of price. For items priced using catalog or market prices, or law or
regulation, access does not extend to cost or profit information or other
data relevant solely to the Contractor’s determination of the prices to be
offered in the catalog or marketplace.

Requirements for cost or pricing data. If the Contractor is not granted an
exception from the requirement to submit cost or pricing data, the following
applies:

(1) The Contractor shall submit cost or pricing data and supporting
attachments in accordance with Table 15-2 of FAR 15.408.
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(2) As soon as practicable af te r  agreemknt on price, but before award (except
for unpriced actions), the Contractor shall submit a Certificate of Current
Cost or Pricing Data, as prescribed by FAR 15.406-2.

I.15 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT--OVERTIME
COMPENSATION (JUL 1995)  

(a)  Overtime requirements. No Contractor or subcontractor contracting for any
part of the contract work which may require or involve the employment of
laborers or mechanics (see Federal Acquisition Regulation (FAR) 22.300) shall
require or permit any such laborers or mechanics in any workweek in which the
individual is employed on such work to work in excess of 40 hours in such
workweek unless such laborer or mechanic receives compensation at a rate not
less than 1 1/2 times the basic rate of pay for all hours worked in excess of 40
hours in such workweek.

(b) Violation; liability for unpaid wages; liquidated damages. In the event of any
violation of the provisions set forth in paragraph (a) of this clause, the Contractor
and any subcontractor responsible therefor shall be liable for the unpaid wages.
In addition, such Contractor and subcontractor shall be liable to the United States
(in the case of work done under contract for the District of Columbia or a
territory, to such District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each individual laborer or
mechanic employed in violation of the provisions set forth in paragraph (a) of
this clause in the sum of $10 for each calendar day on which such individual was
required or permitted to work in excess of the standard workweek of 40 hours
without payment of the overtime wages required by provisions set forth in
paragraph (a) of this clause.

(4 Withholding for unpaid wages and liquidated damages. The Contracting
Officer shall upon his or her own action or upon written request of an authorized
representative of the Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the Contractor or
subcontractor under any such contract or any other Federal contract with the same
Prime Contractor, or any other Federally-assisted contract subject to the Contract
Work Hours and Safety Standards Act which is held by the same Prime
Contractor, such sums as may be determined to be necessary to satisfy any
liabilities of such Contractor or subcontractor for unpaid wages and liquidated
damages as provided in the provisions set forth in paragraph (b) of this clause.

(4 Payrolls and basic records.
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(1) The Contractor or subcontractor shall maintain payrolls and basic payroll
records during the course of contract work and shall preserve them for a
period of 3 years from the completion of the contract for all laborers and
mechanics working on the contract. Such records shall contain the name
and address of each such employee, social security number, correct
classifications, hourly rates of wages paid, daily and weekly number of
hours worked, deductions made, and actual wages paid. Nothing in this
paragraph shall require the duplication of records required to be
maintained for construction work by Department of Labor regulations a t
29 CFR 5.5(a)(3) implementing the Davis-Bacon Act.

(2) The records to be maintained under paragraph (d)(l) of this clause shall
be made available by the Contractor or subcontractor for inspection,
copying, or transcription by authorized representatives of the Contracting
Officer or the Department of Labor. The Contractor or subcontractor
shall permit such representatives to interview employees during working
hours on the job.

W Subcontracts. The Contractor or subContractor shall insert in any subcontracts
exceeding $100,000, the provisions set forth in paragraphs (a) through (e) of this
clause and also a clause requiring the subcontractors to include these provisions
in any lower tier subcontracts. The Prime Contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor with the provisions
set forth in paragraphs (a) through (e) of this clause.

I. 16 FAR 52.222-35 AFFIRMATIVE ACTION FOR SPECIAL DISABLED AND
VIETNAM ERA VETERANS (APR 1984) (MODIFIED AL 95-05)

(4 Definitions.

“Appropriate office of the State employment service system,” as used in this
clause, means the local office of the Federal-State national system of public
employment offices with assigned responsibility for serving the area where the
employment opening is to be filled, including the District of Columbia, Guam, the
Commonwealth of Puerto Rico, and the Virgin Islands.

“Employment openings,” as used in this clause, includes full-time employment,
temporary employment of over 3 days and part-time employment, but does not
include

(1) executive and top management positions,
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(2) positions that will be filled from within the Contractor’s
organization or under a customary and traditional employer-union
hiring arrangement, o r

(3) openings in an educational institution that are restricted to students
of that institution.

“Openings that the Contractor proposes to fill under a customary and traditional
employer-union hiring arrangement,” as used in this clause, means employment
openings that the Contractor proposes to fill from union halls, under their
customary and traditional employer-union hiring relationship.

“Positions that will be filled from within the Contractor’s organization,” as used in
this clause, means employment openings for which no consideration will be given
to persons outside the Contractor’s organization (including any affiliates,
subsidiaries, and the parent companies) and includes any openings that the
Contractor proposes to fill from regularly established “recall” lists.”

09 General.

(1) Regarding any position for which the employee or applicant for
employment is qualified, the Contractor” shall not discriminate against the
individual because the individual is a special disabled or Vietnam Era
veteran. The Contractor agrees to take affirmative action to employ,
advance in employment, and otherwise treat qualified special disabled and
Vietnam Era veterans without discrimination based upon their disability or
veterans’ status in all employment practices such as

___

(1) Employment;
(ii) Upgrading;
(iii) Demotion or transfer;
(iv) Recruitment;
(v) Advertising;
(vi) Layoff or termination;
(vii) Rates of pay or other forms of compensation; and
(viii) Selection for training, including apprenticeship.

(2) The Contractor agrees to comply with the rules, regulations, and relevant
orders of the Secretary of Labor (Secretary) issued under the Vietnam Era
Veterans’ Readjustment Assistance Act of 1972 (the Act), as amended.
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(c) Listing openings.

(1)

(2)

(3)

(4)

(5)

The Contractor agrees to list all employment openings existing at contract
award or occurring during contract performance, at the appropriate office.
of the State employment service system in the locality where the opening
occurs. These openings include those occurring at any Contractor facility,
including one not connected with performing this contract. An
independent corporate affiliate is exempt from this requirement.

State and local government agencies holding Federal Contracts of $10,000
or more shall also list all their openings with the appropriate office of the
State employment service.

The listing of employment openings with the State employment service
system is required at least concurrently with using any other recruitment
source or effort and involves the obligations of placing a bona fide job
order, including accepting referrals of veterans and nonveterans. This
listing does not require hiring any particular job applicant or hiring from
any particular group of job applicants and is not intended to relieve the
Contractor from any requirement of Executive orders or regulations
concerning nondiscrimination in employment.

Whenever the Contractor becomes contractually bound to the listing terms
of this clause, it shall advise the State employment service system, in each
State where it has establishments, of the name and location of each hiring
location in the State. As long as

the Contractor in contractually bound to these terms and has so advised the
State system, it need not advise the State system of subsequent contract.
The Contractor may advise the State system when it no longer bound by
this contract clause.

Under the most compelling circumstances, an employment opening may
not be suitable for listing, including situations when (i) the Govemment’s
needs cannot reasonably be supplied, (ii) listing would be contrary to
national security, or (iii) the requirement of listing would be in the
Government’s interest.
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W Applicability. ’

0) This clause does not apply to the listing of employment openings which
 occur and are filled outside the 50 States, the District of Columbia, the

Commonwealth of Puerto Rico, Guam, and the Virgin Islands.

(2) The terms of paragraph (c) above of this clause do not apply to openings
that the Contractor proposes to fill from within its own organization or
under a customary and traditional employer-union hiring arrangement.
This exclusion does not apply to a particular opening once an employer
decides to consider applicants outside of its organization or employer-
union arrangement for that opening.

W Postings.

(1)

(2)

(3)

The Contractor agrees to post employment notices stating (i) the
Contractor’s obligation under the law to take affirmative action to employ
and advance in employment qualified special disabled veterans and
veterans of the Vietnam era, and (ii) the rights of applicants and
employees.

These notices shall be posted in conspicuous places that are available to
employees and applicants for employment. They shall be in a form
prescribed by the Director, Office of Federal Contract Compliance
Programs, Department of Labor (Director), and provided by or through the
Contracting Officer.

- -

The Contractor shall notify each labor union or representative of workers
with which it has a collective bargaining agreement or other contract
understanding, the Contractor is bound by the terms of the Act, and is
committed to take affirmative action to employ, and advance in
employment, qualified special disabled and Vietnam Era veterans.

Noncompliance.

If the Contractor does not comply with the requirements of this’ clause,
appropriate actions may be taken under the rules, regulations, and relevant orders
of the Secretary issued pursuant to the Act.
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(g> Subcontracts.

The Contractor shall include the terms of this clause in every subcontract or
purchase order of $10,000 or more unless exempted by rules, regulations or orders
of the Secretary. The Contractor shall act as specified by the Director to enforce
the terms, including action for noncompliance.

I.17 FAR 52.222-41 SERVICE CONTRACT ACT OF 1965. AS AMENDED (MAY 1989)

(9

w

Cc)

Definitions. "Act," as used in this clause, means the Service Contract Act of
1965, as amended (41 U.S.C. 351, et seq.).

“Contractor,” as used in this clause or in any subcontract, shall be deemed to refer
to the subcontractor, except in the term “Government Prime Contractor.”

“Service employee,” as used in this clause, means any person engaged in the
performance of this contract other than any person employed in a bona fide
executive, administrative, or professional capacity, as these terms are defined in
Part 541 of Title 29, Code of Federal Regulations, as revised. It includes all such
persons regardless of any contractual relationship that may be alleged to exist
between a Contractor or subcontractor and such persons.

Applicability. This contract is subject to the following provisions and to all other
applicable provisions of the Act and regulations of the Secretary of Labor (29
CFR Part 4). This clause does not apply to contracts or subcontracts
administratively exempted by the Secretary of Labor or exempted by 41 U.S.C.
356, as interpreted in Subpart C of 29 CFR Part 4.

Compensation.

(1) Each service employee employed in the performance of this contract by
the Contractor or any subcontractor shall be paid not less than the
minimum monetary wages and shall be furnished fringe benefits in
accordance with the wages and fringe benefits determined by the Secretary
of Labor, or authorized representative, as specified in any wage
determination attached to this contract.

(2) 0) If a wage determination is attached to this contact, the Contractor
shall classify any class of service employee which is not listed
therein and which is to be employed under the contract (i.e., the
work to be performed is not performed by any classification listed
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in the wage determination) so as to provide a reasonable
‘relationship (i.e., appropriate level of skill comparison) between
such unlisted classifications and the classifications listed in the
wage determination. Such conformed class of employees shall be
paid the monetary wages and furnished the fringe benefits as are
determined pursuant to the procedures in this paragraph (c).

This conforming procedure shall be initiated by the Contractor
prior to the performance of contract work by the unlisted class of
employee. The Contractor shall submit Standard Form (SF) 1444,
Request For Authorization of Additional Classification and Rate,
to the Contracting Officer no later than 30 days after the unlisted
class of employee performs any contract work. The Contracting
Officer shall review the proposed classification and rate and
promptly submit the completed SF 1444 (which must include
information regarding the agreement or disagreement of the
employees’ authorized representatives or the employees themselves
together with the agency recommendation), and all pertinent
information to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor. The Wage
and Hour Division will approve, modify, or disapprove the action
or render a final determination in the event of disagreement within
30 days of receipt or will notify the Contracting Officer within 30
days of receipt that additional time is necessary.

The final determination of the conformance action by the Wage
and Hour Division shall be transmitted to the Contracting Officer
who shall promptly notify the Contractor of the action taken. Each
affected employee shall be furnished by the Contractor with a
written copy of such determination or it shall be posted as a part of
the wage determination.

(iv) (4 The process of establishing wage and fringe benefit rates
that bear a reasonable relationship to those listed in a wage
determination cannot be reduced to any single formula.
The approach used may vary from wage determination to
wage determination depending on the circumstances.
Standard wage and salary administration practices which
rank various job classifications by pay grade pursuant to
point schemes or other job factors may, for example, be
relied upon: Guidance may also be obtained from the way
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different jobs are rated under Federal pay systems (Federal
Wage Board Pay System and the General Schedule) or
from other wage determinations issued in the same
locality. Basic to the establishment of any conformable
wage rate(s) is the concept that a pay relationship should
be maintained between job classifications based on the skill
required and the duties performed.

(B) In the case of a contract modification, an exercise of an
option, or extension of an existing contract, or in any other
case where a Contractor succeeds a contract under which
the classification in question was previously conformed
pursuant to paragraph (c) of this clause, a new conformed
wage rate and fringe benefits may be assigned to such
conformed classification by indexing (i.e., adjusting) the
previous conformed rate and fringe benefits by an amount
equal to the average (mean) percentage increase (or
decrease, where appropriate) between the wages and fringe
benefits specified for all classifications to be used on the
contract which are listed in the current wage determination,
and those specified for the corresponding classifications in
the previously applicable wage determination. Where
conforming actions are accomplished in accordance with
this paragraph prior to the performance of contract work by
the unlisted class of employees, the Contractor shall advise
the Contracting Officer of the action taken but the other
procedures in subdivision (c)(2)(ii) of this clause need not
be followed.

0 No employee engaged in performing work on this contract
shall in any event be paid less than the currently applicable

minimum wage specified under section 6(a)( 1) of the Fair
Labor Standards Act of 1938, as amended.

The wage rate and fringe benefits finally determined under this
subparagraph (c)(2) of this clause shall be paid to all employees
performing in the classification from the first day on which
contract work is performed by them in the classification. Failure to
pay the unlisted employees the compensation agreed upon by the
interested parties and/or finally determined by the Wage and Hour
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Division retroactive to the date such class of employees
commenced contract work shall be a violation of the Act and this
contract.

Upon discovery of failure to comply with subparagraph (c)(2) of
this clause, the Wage and Hour Division shall make a final
determination of conformed classification, wage rate, and/or fringe
benefits which shall be retroactive to the date such class or classes
of employees commenced contract work.

(3) Adjustment of Compensation. If the term of this contract is more than 1
year, the minimum monetary wages and fringe benefits required to be paid
or furnished thereunder to service employees under this contract shall be
subject to adjustment after 1 year and not less often than once every 2
years, under wage determinations issued by the Wage and Hour Division.

Cd) Obligation to Furnish Fringe Benefits. The Contractor or subContractor may
discharge the obligation to furnish fringe benefits specified in the attachment or
determined under subparagraph (c)(2) of this clause by furnishing equivalent
combinations of bona fide fringe benefits, or by making equivalent or differential
cash payments, only in accordance with Subpart D of 29 CFR Part 4.

(e) Minimum Wage. In the absence of a minimum wage attachment for this
contract, neither the Contractor nor any subContractor under this contract shall
pay any person performing work under this contract (regardless of whether the
person is a service employee) less than the minimum wage specified in section
6(a)( 1) of the Fair Labor Standards Act of 1938. Nothing in this clause shall
relieve the Contractor or any subContractor of any other obligation under law or
contract for payment of a higher wage to any employee.

(f) Successor Contracts. If this contract succeeds a contract subject to the Act under
which substantially the same services were furnished in the same locality and
service employees were paid wages and fringe benefits provided for in a
collective bargaining agreement, in the absence of the minimum wage attachment
for this contract setting forth such collectively bargained wage rates and fringe
benefits, neither the Contractor nor any subcontractor under this contract shall
pay any service employee performing any of the contract work (regardless of
whether or not such employee was employed under the predecessor contract), less
than the wages and fringe benefits provided for in such collective bargaining
agreement, to which such employee would have been entitled if employed under
the predecessor contract, including accrued wages and fringe benefits and any
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prospective increases in wages and fringe benefits provided for under such
agreement. No Contractor or subcontractor under this contract may be relieved
of the foregoing obligation unless the limitations of 29 CFR 4.1b(b) apply or
unless the Secretary of Labor or the Secretary’s authorized representative finds,
after a hearing as provided in 29 CFR 4.10 that the wages and/or fringe benefits
provided for in such agreement are substantially at variance with those which
prevail for services of a character similar in the locality, or determines, as
provided in 29 CFR 4.11, that the collective bargaining agreement applicable to
service employees employed under the predecessor contract was not entered into
as a result of arm’s length negotiations. Where it is found in accordance with the
review procedures provided in 29 CFR 4.10 and/or 4.11 and Parts 6 and 8 that
some or all of the wages and/or fringe benefits contained in a predecessor
Contractor’s collective bargaining agreement are substantially at variance with
those which prevail for services of a character similar in the locality, and/or that
the collective bargaining agreement applicable to service employees employed
under the predecessor contract was not entered into as a result of arm’s length
negotiations, the Department will issue a new or revised wage determination
setting forth the applicable wage rates and fringe benefits. Such determination
shall be made part of the contract or subcontract, in accordance with the decision
of the Administrator, the Administrative Law Judge, or the Board of Service
Contract Appeals, as the case may be, irrespective of whether such issuance
occurs prior to or after the award of a contract or subcontract, (53 Comp. Gen. 401
(1973)). In the case of a wage determination issued solely as a result of a finding
of substantial variance, such determination shall be effective as of the date of the
final administrative decision.

Notification to Employees. The Contractor and any subContractor under this
contract shall notify each service employee commencing work on this contract of
the minimum monetary wage and any fringe benefits required to be paid pursuant
to this contract, or shall post the wage determination attached to this contract.
The poster provided by the Department of Labor (Publication WH 13 13) shall be
posted in a prominent and accessible place at the worksite. Failure to comply
with this requirement is a violation of section 2(a)(4) of the Act and of this
contract.

0.0 Safe and Sanitary Working Conditions. The Contractor or subcontractor shall
not permit any part of the services called for by this contract to be performed in
buildings or surroundings or under working conditions provided by or under the
control or supervision of the Contractor or subcontractor which are unsanitary,
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hazardous, or dangerous to the health or safety of service employees. The
Contractor or subContractor shall comply with the safety and health standards
applied under 29 CFR Part 1925.

Records.

(1) The Contractor and each subContractor performing work subject to the
Act shall make and maintain for 3 years from the completion of the work,
and make them available for inspection and transcription by authorized
representatives of the Wage and Hour Division, Employment Standards
Administration, a record of the following:

(9

(ii)

(iii)

For each employee subject to the Act--

(A) Name and address and social security number;

(B) Correct work classification or classifications, rate or rates
of monetary wages paid and fringe benefits provided, rate
or rates of payments. in lieu of fringe benefits, and total
daily and weekly compensation;

(C) Daily and weekly hours worked by each employee; and

(D) Any deductions, rebates, or refunds from the total daily or
weekly compensation of each employee.

For those classes of service employees not included in any wage.
determination attached to this contract, wage rates or fringe
benefits determined by the interested parties or by the
Administrator or authorized representative under the terms of
paragraph (c) of this clause. A copy of the report required by
subdivision (c)(2)(ii) of this clause will fulfill this requirement.

Any list of the predecessor Contractor’s employees which had been
furnished to the Contractor as prescribed by paragraph (n) of this
clause.

(2) The Contractor shall also make available a copy of this contract for
inspection or transcription by authorized representatives of the Wage and
Hour Division.
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(3) Failure to make and maintain or to make available these records for
inspection and transcription shall be a violation of the regulations and this
contract, and in the case of failure to produce these records, the
Contracting Officer, upon direction of the Department of Labor and
notification to the Contractor, shall take action to cause suspension of any
further payment or advance of funds until the violation ceases.

(4) The Contractor shall permit authorized representatives of the Wage and
Hour Division to conduct interviews with employees at the worksite
during normal working hours.

Pay Periods. The Contractor shall unconditionally pay to each employee subject
to the Act all wages due free and clear and without subsequent deduction (except
as otherwise provided by law or Regulations, 29 CFR Part 4), rebate, or kickback
on any account. These payments shall be made no later than one pay period
following the end of the regular pay period in which the wages were earned or
accrued. A pay period under this Act may not be of any duration longer than
semi-monthly.

Withholding of Payments and Termination of Contract. The Contracting
Officer shall withhold or cause to be withheld from the Government Prime
Contractor under this or any other Government contract with the Prime Contractor
such sums as an appropriate official of the Department of Labor requests or such
sums as the Contracting Officer decides may be necessary to pay underpaid
employees employed by the Contractor or subContractor.. In the event of failure
to pay any employees subject to the Act all or part of the wages or fringe benefits
due under the Act, the Contracting Officer may, after authorization or by direction
of the Department of Labor and written notification to the Contractor, take action
to cause suspension of any further payment or advance of funds until such
violations have ceased. Additionally, any failure to comply with the requirements
of this clause may be grounds for termination of the right to proceed with the
contract work. In such event, the Government may enter into other contracts or
arrangements for completion of the work, charging the Contractor in default with
any additional cost.

Subcontracts. The Contractor agrees to insert this clause in all subcontracts
subject to the Act.

Collective Bargaining Agreements Applicable to Service Employees. If wages
to be paid or fringe benefits to be furnished any service employees employed by
the Government Prime Contractor or any subcontractor under the contract are
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provided for in a collective bargaining agreement which is or will be effective
during any period in which the contract is being performed, the Govemment
Prime Contractor shall report such fact to the Contracting Officer, together with

full information as to the application and accrual of such wages and fringe
benefits, including any prospective increases, to service employees engaged in
work on the contract, and a copy of the collective bargaining agreement. Such
report shall be made upon commencing performance of the contract, in the case of
collective bargaining agreements effective at such time, and in the case of such
agreements or provisions or amendments thereof effective at a later time during
the period of contract performance such agreements shall be reported promptly
after negotiation thereof

(n) Seniority List. Not less than 10 days prior to completion of any contract being
performed at a Federal facility where service employees may be retained in the
performance of the succeeding contract and subject to a wage determination
which contains vacation or other benefit provisions based upon length of service
with a Contractor (predecessor) or successor (29 CFR 4.173), the incumbent
Prime Contractor shall furnish the Contracting Officer a certified list of the names
of all service employees on the Contractor’s or subContractor's payroll during the
last month of contract performance. Such list shall also contain anniversary dates
of employment on the contract either with the current or predecessor Contractors
of each such service employee. The Contracting Officer shall turn over such list
to the successor Contractor at the commencement of the succeeding contract.

(0) Rulings and Interpretations. Rulings and interpretations of the Act are
contained in Regulations, 29 CFR Part 4.

(P) Contractor’s Certification.

(1) By entering into this contract, the Contractor (and officials thereof)

(2)

(3)

certifies that neither it (nor he or she) nor any person or firm who has a
substantial interest in the Contractor’s firm is a person or firm ineligible to
be awarded Government contracts by virtue of the sanctions imposed
under section 5 of the Act.

No part of this contract shall be subcontracted to any person or firm
ineligible for award of a Government contract section 5 of the Act.

The penalty for making false statements is prescribed in the U.S. Criminal
Code, 18 U.S.C. 1001.
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Variations, Tolerances, and Exemptions Involving Employment. ,,

Notwithstanding any of the provisions in paragraphs (b) through (o) of this clause,
the following employees may be employed in accordance with the following
variations, tolerances, and exemptions, which the Secretary of Labor, pursuant to
section 4(b) of the Act prior to its amendment by Pub. L. 92-473, found to be
necessary and proper in the public interest or to avoid serious impairment of the
conduct of Government business.

(1) Apprentices, student-learners, and workers whose earning capacity is
impaired by age, physical or mental deficiency, or injury may be
employed at wages lower than the minimum wages otherwise required by
section 2(a)(l) or 2(b)(l) of the Act without diminishing any fringe
benefits or cash payments in lieu thereof required under section 2(a)(2) of
that Act, in accordance with the conditions and procedures prescribed for
the employment of apprentices, student-learners, handicapped persons, and
handicapped clients of sheltered workshops under section 14 of the Fair
Labor Standards Act of 1938, in the regulations issued by the
Administrator (29 CFR Parts 520,52 1,524, and 525).

(2) The Administrator will issue certificates under the Act for the employment
of apprentices, student-learners, handicapped persons, or handicapped
clients of sheltered workshops not subject to the Fair Labor Standards Act
of 1938, or subject to different minimum rates of pay under the two acts,
authorizing appropriate rates of minimum wages (but without changing
requirements concerning fringe benefits or supplementary cash payments
in lieu thereof), applying procedures prescribed by the applicable
regulations issued under the Fair Labor Standards Act of 1938 (29 CFR
Parts 520,52 1,524, and 525).

(3) The Administrator will also withdraw, annul, or cancel such certificates in
accordance with the regulations in 29 CFR Parts 525 and 528.

Apprentices. Apprentices will be permitted to work at less than the
predetermined rate for the work they perform when they are employed and
individually registered in a bona fide apprenticeship program registered with a
State Apprenticeship Agency which is recognized by the U.S. Department of
Labor, or if no such recognized agency exists in a State, under a program
registered with the Bureau of Apprenticeship and Training, Employment and
Training Administration, U.S. Department of Labor. Any employee who is not
registered as an apprentice in an approved program shall be paid the wage rate and
fringe benefits contained in the applicable wage determination for the journeyman
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6)

(0

classification of work actually performed. The wage rates paid apprentices shall
not be less than the wage rate for their level of progress set forth in the registered
program, expressed as the appropriate percentage of the journeyman’s rate
contained in the applicable wage determination. The allowable ratio of
apprentices to journeymen employed on the contract work i n  any craft
classification shall not be greater than the ratio permitted to the Contractor as to
his entire work force under the registered program.

Tips. An employee engaged in an occupation in which the employee customarily
and regularly receives more than $30 a month in tips may have the amount of
these tips credited by the employer against the minimum wage required by section
2(a)( 1) or section 2(b)( 1) of the Act, in accordance with section 3(m) of the Fair
Labor Standards Act and Regulations 29 CFR Part 53 1. However, the amount of
credit shall not exceed $1.34 per hour beginning January 1, 1981. To use this
provision--

(1) The employer must inform tipped employees
allowance before the credit is utilized;

about this tip credit

(2) The employees must be allowed to retain all tips (individually or through a
pooling arrangement and regardless of whether the employer elects to take
a credit for tips received);

(3) The employer must be able to show by records that the employee receives
at least the applicable Service Contract Act minimum wage through the
combination of direct wages and tip credit; and

(4) The use of such tip credit must have been permitted under any predecessor
collective bargaining agreement applicable by virtue of section 4(c) of the
Act.

Disputes Concerning Labor Staddards. The U.S. Department of Labor has set
forth in 29 CFR Parts 4, 6,  and 8 procedures for resolving disputes concerning
labor standards requirements. Such disputes shall be resolved in accordance with
those procedures and not the Disputes clause of this contract; Disputes within the
meaning of this clause include disputes between the Contractor (or any of its
subContractor) and the contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

I-38



Contract No. DE-AC08-98NV13 149

I. 18 FAR 52.222-42 STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES
(MAY 1989) ___

In compliance with the Service Contract Act of 1965, as amended, and the regulations of
the Secretary of Labor (29 CFR Part 4), this clause identifies the classes of service
employees expected to be employed under the contract and states the wages and fringe
benefits payable to each if they were employed by the contracting agency subject to the
provisions of 5 U.S.C. 5341 or 5332.

THIS STATEMENT IS FOR INFORMATION ONLY:
IT IS NOT A WAGE DETERMINATION

Employee Class Monetary Wage - Fringe Benefits

I. 19 FAR 52.222-47 SCA MINIMUM WAGES AND FRINGE BENEFITS APPLICABLE
TO SUCCESSOR CONTRACT PURSUANT TO PREDECESSOR Contractor
COLLECTIVE BARGAINING AGREEMENTS (CBA) (MAY 19891

An SCA wage determination applicable to this work has been requested from the U.S.
Department of Labor. If an SCA wage determination is not incorporated herein, the
bidders/offerors shall consider the economic terms of the collective bargaining agreement
(CBA) between the incumbent Contractor Wackenhut Services. Inc, and the Indenendent
Guard Association of Nevada (union). If the economic terms of the collective bargaining
agreement or the collective bargaining agreement itself is not attached to the solicitation,
copies can be obtained from the Contracting Officer. Pursuant to Department of Labor
Regulation, 29 CFR 4.1 b and paragraph (g) of the clause at 52.222-4 1, Service Contract
Act of 1965, as amended, the economic terms of that agreement will apply to the contract
resulting from this solicitation, notwithstanding the absence of a wage determination
reflecting such terms, unless it is determined. that the agreement was not the result of
arm’s length negotiations or that after a hearing pursuant to section 4(c) of the Act, the
economic terms of the agreement are substantially at variance with the wages prevailing
in the area.
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1.20 DEAR 952.226-74 DISPLACED EMPLOYEE HIRING PREFERENCE (JUN 1997)

(a) Definition.

Eligible employee means a current or former employee of a Contractor or
subContractor employed at a Department of Energy Defense Nuclear Facility (1)
whose position of employment has been, or will be, involuntarily terminated
(except if terminated for cause), (2) who has also met the eligibility criteria
contained in the Department of Energy guidance for Contractor work force
restructuring, as may be amended or supplemented from time to time, and (3)
who is qualified for a particular job vacancy with the Department or one of its
Contractors with respect to work under its contract with the Department at the
time the particular position is available.

00 Consistent with Department of Energy guidance for Contractor. work force
restructuring, as may be amended or supplemented from time to time, the
Contractor agrees that it will provide a preference in hiring to an eligible
employee to the extent practicable for work performed under this contract.

(c) The requirements of this clause shall be included in subcontracts at any tier
(except for subcontracts for commercial items pursuant to 41 U.S.C. 403)
expected to exceed $500,000.

I.21 FAR 52.237-3 CONTINUITY OF SERVICES (JAN 1991)

(4 The Contractor recognizes that the services under this contract are vital to the
Government and must be continued without interruption and that, upon contract
expiration, a successor, either the Government or another Contractor, may
continue them. The Contractor agrees to (1) furnish phase-in training and (2)
exercise its best efforts and cooperation to effect an orderly and efficient transition
to a successor.

(b) The Contractor shall, upon the Contracting Officer’s written notice, (1) furnish
phase-in, phase-out services for up to 90 days after this contract expires and (2)
negotiate in good faith a plan with a successor to determine the nature and extent
of phase-in, phase-out services required. The plan shall specify a training
program and a date for transferring responsibilities for each division of work
described in the plan, and shall be subject to the Contracting Officer’s approval.
The Contractor shall provide sufficient experienced personnel during the phase-in,
phase-out period to ensure that the services called for by this contract are
maintained at the required level of proficiency.
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Cc) The Contractor shall allow as many personnel as practicable to remain on the job
to help the successor maintain the continuity and consistency of the services
required by this contract. The Contractor also shall disclose necessary personnel
records and allow the successor to conduct onsite interviews with these
employees. If selected employees are agreeable to the change, the Contractor
shall release them at a mutually agreeable date and negotiate transfer of their
earned fringe benefits to the successor.

(d) The Contractor shall be reimbursed for all reasonable phase-in, phase out costs
(i.e., costs incurred within the agreed period after contract expiration that result
from phase-in, phase-out operations) and a fee (profit) not to exceed a pro rata
portion of the fee (profit) under this contract.

I.22 DEAR 952.237-70 COLLECTIVE BARGAINING AGREEMENTS - PROTECTIVE
SERVICES (AUG 1993‘1

When negotiating collective bargaining agreements applicable to the work force under
this contract, the Contractor shall use its best efforts to ensure such agreements contain
provisions designed to assure continuity of services. All such agreements entered into
during the contract period of performance should provide that grievances and disputes
involving the interpretation or application of the agreement will be settled without
resorting to strike, lockout, or other interruption of normal operations. For this purpose,
each collective bargaining agreement should provide an effective grievance procedure
with arbitration as its final step, unless the parties mutually agree upon some other
method of assuring continuity of operations. As part of such agreements, management
and labor should agree to cooperate fully with the Federal Mediation and Conciliation
Service. The Contractor shall include the substance of this clause in any subcontracts for
protective services.

I.23 FAR 52.242-3 PENALTIES FOR UNALLOWABLE COSTS (OCT 1995)

(a) Definition. Proposal, as used in this clause, means either--.

(1) A final indirect cost rate proposal submitted by the Contractor after the
expiration of its fiscal year which--

(i)

(ii)

Relates to any payment made on the basis of billing rates; or

Will be used in negotiating the final contract price; or
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(2) The final statement of costs incurred and estimated to be incurred under
the Incentive Price Revision clause (if applicable), which is used to
establish the final contract price.

(b) Contractors which include unallowable indirect costs in a proposal may be subject
to penalties. The penalties are prescribed in 10 U.S.C. 2324 or 41 U.S.C. 256, as
applicable, which is implemented in Section 42.709 of the. Federal Acquisition
Regulation (FAR).

(4 The Contractor shall not include in any proposal any cost which is unallowable, as
defined in Part 3 1 of the FAR, or an executive agency supplement to Part 3 1 of
the FAR.

If the Contracting Officer determines that a cost submitted by the Contractor in its
proposal is expressly unallowable under a cost principle in the FAR, or an
executive agency supplement to the FAR, that defines the allowability of specific
selected costs, the Contractor shall be assessed a penalty equal to--

(1) The amount of the disallowed cost allocated to this contract; plus

(2) Simple interest, to be computed--

(0 On the amount the Contractor was paid (whether as a progress or
billing payment) in excess of the amount to which the Contractor
was entitled; and

(ii) Using the applicable rate effective for each six-month interval
prescribed by the Secretary of the Treasury pursuant to Pub. L. 92-
41 (85 Stat. 97).

W If the Contracting Officer determines that a cost submitted by the Contractor in its
proposal includes a cost previously determined to be unallowable for that
Contractor, then the Contractor will be assessed a penalty in an amount equal to
two times the amount of the disallowed cost allocated to this contract.

Determinations under paragraphs (d) and (e) of this clause are final decisions
within the meaning of the Contract Disputes Act of 1978 (41 U.S.C. 601, et seq.).

(g) Pursuant to the criteria in FAR 42.709-5, the Contracting Officer may waive the
penalties in paragraph (d) or (e) of this clause.
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o-0 Payment by the Contractor of any penalty assessed under this clause does not
constitute repayment to the Government of any unallowable cost which has been
paid by the Government to the Contractor.

I.24 FAR 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL
COMPONENTS (OCT 1995)

(4 Definition.

“Commercial item”, as use in this clause, has the meaning contained in the clause
52.202-l) Definitions.

“Subcontract”, as used in this clause, includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor or subcontractor at
any tier. 

(b) To the maximum extent practicable, the Contractor shall incorporate, and require
its subContractors at all tiers to incorporate, commercial items or
nondevelopmental items as components of items to be supplied under this
contract.

(4 Notwithstanding any other clause of this contract, the Contractor is not required
include any FAR provision or clause, other than those listed below to the extent
they are applicable and as may be required to establish the reasonableness of
prices under Part 15, in a subcontract at any tier for commercial items or
commercial components:

to

(1)
(2)

(3)

(4)

52.222-6, Equal Opportunity (E.O. 11246);
52.222-35, Affirmative Action for Special Disabled and Vietnam Era
Veterans (38 U.S.C. 4212(a));
52.222-36, Affirmative Action for Handicapped Workers (29 U.S.C. 793);
and
52.247-64, Preference for Privately-Owned U.S.-Flagged Commercial
Vessels (46 U.S.C. 1241) (flow down not required for subcontracts
awarded beginning May 1, 1996).

(4 The Contractor shall include the terms of this clause, including this paragraph (d),
in subcontracts awarded under this contract.
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I.25 DEAR 952.245-5 GOVERNMENT PROPERTY (COST REIMBURSEMENT,
TIME-AND-MATERIALS. OR LABOR-HOUR CONTRACTS) (JAN 1986)

(a) Government-furnished property.

(1) The term “Contractor’s managerial personnel,” as used in paragraph (g) of
this clause, means any of the Contractor’s directors, officers, managers,
superintendents, or equivalent representatives who have supervision or
direction of--

(0 All or substantially all of the Contractor’s business;

(ii) All or substantially all of the Contractor’s operation at any one
plant, or separate location at which the contract is being performed;
or

(iii) A separate and complete major industrial operation connected with
performing this contract.

(2) The Government shall deliver to the Contractor, for use in connection with
and under the terms of this contract, the Government-furnished property
described in the Schedule or specifications, together with such related data
and information as the Contractor may request and as may be reasonably
required for the intended use of the property (herein after referred to as
“Government-furnished property”).

__

(3) The delivery of performance dates for this contract are based upon the
expectation that Government-furnished property suitable for use will be
delivered to the Contractor at the times stated in the Schedule.or,  if not so
stated, in sufficient time to enable the Contractor to meet the contract’s
delivery or performance dates.

(4) If Government-furnished property is received by the Contractor in a
condition not suitable for the intended use, the Contractor shall, upon
receipt, notify the Contracting Officer, detailing the facts, and, as directed
by the Contracting Officer and at Government expense, either effect
repairs or modification or return or otherwise dispose of the property.
After completing the directed action and upon written request of the
Contractor, the Contracting Officer shall make an equitable adjustment as
provided in paragraph (h) of this clause.
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(5) If Government-furnished property is not delivered to the Contractor by the
required time or times, the Contracting Officer shall upon the Contractor’s
timely written request make a determination of the delay, if any, caused
the Contractor and shall make an equitable adjustment in accordance with
paragraph (h) of this clause.

(b) Changes in Government-furnished property.

(I) The Contracting Officer may, by written notice,

(i) decrease the Government-furnished property provided or to be
provided under this contract or

(ii) substitute other Government-furnished property for the property to
be provided by the Government or to be acquired by the Contractor
for the Government under this contract. The Contractor shall
promptly take such action as the Contracting Officer may direct
regarding the removal, shipment, or disposal of the property
covered by this notice.

(2) Upon the Contractor’s written request, the Contracting Officer shall make
an equitable adjustment to the contract in accordance with paragraph (h) of
this clause, if the Government has agreed in the Schedule to make such
property available for performing this contract and there is any--

(i) Decrease or substitution in this property pursuant to subparagraph
(b)( 1) above; or

(c)

(ii) Withdrawal of authority to use property, if provided under any
other contract or lease.

Title.

(1) The Government shall retain title to all Government-furnished property.

(2) Title to all property purchased by the Contractor for which the Contractor
is entitled to be reimbursed as a direct item of cost under this contract shall
pass to and vest in the Government upon the vendor’s delivery of such
property.

(3) Title to all other property, the cost of which is reimbursable
Contractor, shall pass to and vest in the Government upon--

to the
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(e) Property administration.

(1) The Contractor shall be responsible and accountable for all Government
property provided under the contract and shall comply with Federal
Acquisition Regulation (FAR) Subpart 45.5 and DOE Acquisition
Regulation Subpart 945.5, as in effect on the date of this contract.

(2) The Contractor shall establish and maintain a program for the use,
maintenance, repair, protection, and preservation of Government property
in accordance with sound business practice and the applicable provisions
of FAR Subpart 45.5 and DOE Acquisition Regulation Subpart 945.5.

(3) If damage occurs to Government property, the risk of which has been
assumed by the Government under this contract, the Government shall
replace the items or the Contractor shall make such repairs as the
Government directs. However, if the Contractor cannot effect such repairs
within the time required, the Contractor shall dispose of the property as
directed by the Contracting Officer. When any property for which the

Contract No. DE-AC08-98NV13149 .

(0 Issuance of the property for use in contract performance;

  ( i i )  Commencement of processing of the property or use in contract
performance; or

(iii) Reimbursement of the cost of the property by the Government,
whichever occurs first.   

(4) All Government-furnished property and all property acquired by the
Contractor, title to which vests in the Government under this paragraph
(collectively referred to as “Government property”), are subject to the
provisions of this clause. Title to Government property shall not be
affected by its incorporation into or attachment to any property not owned
by the Government, nor shall Government property become a fixture or
lose its identity as personal property by being attached to any real
property.

(d) Use of Government property. The Government property shall be used only for
performing this contract, unless otherwise provided in this contract or approved
by the Contracting Officer.
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Government is responsible is replaced or repaired, the Contracting Officer
shall make an equitable adjustment in accordance with paragraph (h) of
this clause.

(0 Access. The Government and all its designees shall have access at all reasonable
times to the premises in which any Government property is located for the
purpose of inspecting the Government property.

(g) Limited risk of loss.

(1) The Contractor shall not be liable for loss or destruction of, or damage to,
the Government property provided under this contract or for expenses
incidental to such loss, destruction, or damage, except as provided in
subparagraphs (2) and (3) below.

(2) The Contractor shall be responsible for loss or destruction of, or damage
to, the Government property provided under this contract (including
expenses incidental to such loss, destruction, or damage)--

(9 That results from a risk expressly required to be insured under this
contract, but only to the extent of the insurance required to be
purchased and maintained or to the extent of insurance actually
purchased and maintained, whichever is greater;

(ii) That results from a risk that is in fact covered by insurance or for
which the Contractor is otherwise reimbursed, but only to the
extent of such insurance or reimbursement;

(iii)

(iv)

(v)

For which the Contractor is otherwise responsible under the
express terms of this contract;.

That results from willful misconduct or lack of good faith on the
part of the Contractor’s managerial personnel; or

That results from a failure on the part of the Contractor, due to
willful misconduct or lack of good faith on the part of the
Contractor’s managerial personnel, to establish and administer a
program or system for the control, use, protection, preservation,
maintenance, and repair of Government property as required by
paragraph (e) of this clause.
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(9 If the Contractor fails to act as provided by subdivision (g)(2)(v)
above, after being notified (by certified mail addressed to one of

.--the Contractor’s managerial personnel) -of the Govemment’s
disapproval, withdrawal of approval, or nonacceptance of the
system or program, it shall be conclusively presumed that such

 failure was due to willful misconduct or lack of good faith on the
part of the Contractor’s managerial personnel.

(ii) In such event, any loss or destruction of, or damage to, the
Government property shall be presumed to have resulted from such
failure unless the Contractor can establish by clear and convincing
evidence that such loss, destruction, or damage--

(A) Did not result from the Contractor’s failure to maintain an
approved program or system; or

(B) Occurred while an approved program or system was
maintained by the Contractor.

If the Contractor transfers Government property to the possession and
control of a subcontractor, the transfer shall not affect the liability of the
Contractor for loss or destruction of, or damage to, the property as set
forth above. However, the Contractor shall require the subcontractor to
assume the risk of, and be responsible for, any loss or destruction of, or
damage to, the property while in the subcontractor’s possession or control,
except to the extent that the subcontract, with the advance approval of the
Contracting Officer, relieves the subcontractor from such liability. In the
absence of such approval, the subcontract shall contain appropriate
provisions requiring the return of all Govemment property in as good
condition as when received, except for reasonable wear and tear or for its
use in accordance with the provisions of the prime contract.

Upon loss or destruction of, or damage to, Govemment property provided
under this contract, the Contractor shall so notify the Contracting Officer
and shall communicate with the loss and salvage organization, if any,
designated by the Contracting Officer. With the assistance of any such
organization, the Contractor shall take all reasonable action to protect the
Government property from further damage, separate the damaged and
undamaged Government property, put all the affected Government
property in the best possible order, and furnish to the Contracting Officer a
statement of--
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The lost, deshoyed, or damaged Government property;

The time and origin of the loss, destruction, or damage;

(iii) Al l  known interests in commingled property of which the
Government property is a part; and

(iv) The insurance, if any, covering any part of or interest in such
commingled property.

The Contractor shall repair, renovate, and take such other action with
respect to damaged Government property as the Contracting Officer
directs. If the Government property is destroyed or damaged beyond
practical repair, or is damaged and so commingled or combined with
property of others (including the Contractor’s) that separation is
impractical, the Contractor may, with the approval of and subject to any
conditions imposed by the Contracting Officer, sell such property for the
account of the Government. Such sales may be made in order to minimize
the loss to the Government, to permit the resumption of business, or to
accomplish a similar purpose. The Contractor shall be entitled to an
equitable adjustment in the contract price for the expenditures made in
performing the obligations under this subparagraph (g)(6) in accordance
with paragraph (h) of this clause. However, the Government may directly
reimburse the loss and salvage organization for any of their charges. The
Contracting Officer shall give due regard to the Contractor’s liability under
this paragraph (g) when making any such equitable adjustment.

(7) The Contractor shall not be reimbursed for, and shall not include as an
item of overhead, the cost of insurance or of any reserve covering risk of
loss or destruction of, or damage to, Government property, except to the
extent that the Government may have expressly required the Contractor to
carry such insurance underanother provision of this contract.

(8) In the event the Contractor is reimbursed or otherwise compensated for
any loss or destruction of, or damage to, Government property, the
Contractor shall use the proceeds to repair, renovate, or replace the lost,
destroyed, or damaged Government property or shall otherwise credit the
proceeds to, or equitably reimburse, the Government, as directed by the
Contracting Officer.
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(9) The Contractor shall do nothing to prejudice the Government’s rights to
recover against third parties for any loss or destruction of, or damage to,

. Govemment property. Upon the request of the Contracting Officer, the
 Contractor shall, at the Govemment’s expense, furnish to the Government

all reasonable assistance and cooperation (including the prosecution of suit
and the execution of -instruments of assignment in favor of the
Government) in obtaining recovery. In addition, where a subContractor
has not been relieved from liability for any loss or destruction of, or
damage to, Government property, the Contractor shall enforce for the
benefit of the Government the liability of the subContractor for such loss,
destruction, or damage.

(h) Equitable adjustment. When this clause specifies an equitable adjustment, it shall
be made to any affected contract provision in accordance with the procedures of
the Changes clause. When appropriate, the Contracting Officer may initiate an
equitable adjustment in favor of the Government. The right to an equitable
adjustment shall be the Contractor’s exclusive remedy. The Government shall not
be liable to suit for breach of contract for--

(1) Any delay in delivery of Government-furnished property;

(2) Delivery of Government-furnished property in a condition not suitable for
its intended use;

(3) A decrease in or substitution of Government-furnished property; or

(4) Failure to repair or replace Government property for which the
Government is responsible.

(9 Final accounting and disposition of Government property. Upon completing this
contract, or at such earlier dates as may be fixed by the Contracting Officer, the
Contractor shall submit, in a form acceptable to the Contracting Officer, inventory
schedules covering all items of Government property not consumed in performing
this contract or delivered to the Government. The Contractor shall prepare for
shipment, deliver f.o.b. origin, or dispose of the Government property as may be
directed or authorized by the Contracting Officer. The net proceeds of any such
disposal shall be credited to the cost of the work covered by this contract or paid
to the Government as directed by the Contracting Officer. The foregoing
provisions shall apply to scrap from Government property; provided, however,

.that the Contracting Officer may authorize or direct the Contractor to omit from
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such inventory schedules any scrap consisting of faulty castings or forgings or of
cutting and processing waste, such as chips, cuttings, borings, turnings, short
ends, circles, trimmings, clippings, and remnants, and to dispose of such scrap in
accordance with the Contractor’s normal practice and account for it as a part of
general overhead or other reimbursable costs in accordance with the Contractor’s
established accounting procedures.

ci) Abandonment and restoration of Contractor premises. Unless otherwise provided
herein, the Government--

(1) May abandon any Government property in place, at which time all
obligations of the Government regarding such abandoned property shall
cease; and

(2) Has no obligation to restore or rehabilitate the Contractor’s premises under
any circumstances (e.g., abandonment, disposition upon completion of
need, or contract completion). However, if the Government-furnished
property (listed in the Schedule or specifications) is withdrawn or is
unsuitable for the intended use, or if other Government property is
substituted, then the equitable adjustment under paragraph (h) of this
clause may properly include restoration or rehabilitation costs.

(9 Communications. All Communications under this-clause shall be in writing.

(1) Overseas contracts. If this contract is to be performed outside the United States of
America, its territories, or possessions, the words “Government” and
“Government-furnished” (wherever they appear in this clause) shall be construed
as “United States Government” and “United States Government-furnished,”
respectively.

1.26 DEAR 970.5204-2 INTEGRATION OF ENVIRONMENT. SAFETY. AND HEALTH
INTO WORK PLANNING AND EXECUTION (JUNE 1997)

(a). For the purposes of this clause, . .

(1) Safety encompasses environment, safety and health, including pollution
prevention and waste minimization; and

(2) Employees include subcontractor employees.
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In performing work under this contract, the Contactor shah perform work safely,
in a manner that ensures adequate protection for employees, the public, and the
environment, and shah be accountable for the safe performance of work. The
Contractor shall exercise a degree of care commensurate with the work and the
associated hazards. The Contractor shall ensure that
management of environment, safety and health (ES&H) functions and activities
becomes an integral but visible part of the Contractor’s work planning and
execution processes. The Contractor shall, in the performance of work, ensure
that:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

Line management is responsible for the protection of employees, the
public, and the environment. Line management includes those Contractor
and subContractor employees managing or supervising employees
performing work.

Clear and unambiguous lines of authority and responsibility for ensuring
ES&H are established and maintained at all organizational levels.

Personnel possess the experience, knowledge, skills, and abilities that are
necessary to discharge their responsibilities.

Resources are effectively allocated to address ES&H, programmatic, and
operational considerations. Protecting employees, the public, and the
environment is a priority whenever activities are planned and performed.

Before work is performed, the associated hazards are evaluated and an
agreed-upon set of ES&H standards and requirements are established
which, if properly implemented, provide’ adequate assurance that
employees, the public, and the environment are protected, from adverse
consequences.

Administrative and engineering controls to prevent and mitigate hazards
are tailored to the work being performed and associated hazards.
Emphasis should be on designing the work and/or controls to reduce or
eliminate the hazards and to prevent accidents and unplanned releases and
exposures.

The conditions and requirements to be satisfied for operations to be
initiated and conducted are established and agreed- upon by DOE and the
Contractor. These agreed-upon conditions and requirements are
requirements of the contract and binding upon the Contractor. The extent
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(4

of documentation and level of authority for agreement shall be tailored to
the complexity and hazards associated with the work and shall be
established in a Safety Management System.

The Contractor shall manage and perform work in accordance with a documented
Safety Management System (System) that fulfills all conditions in paragraph (b)
of this clause at a minimum. Documentation of the System shall describe how the
Contractor will:

(1)

(2)

(3)

(4)

(5)

Define the scope of work;

Identify and analyze hazards associated with the work;

Develop and implement hazard controls;

Perform work within controls; and

Provide feedback on adequacy of controls and continue to improve safety
management.

(4 The System shall describe how the Contractor will establish, document, and
implement safety performance objectives, performance measures, and
commitments in response to DOE program and budget execution guidance while
maintaining the integrity of the System. The System shall also describe how the
Contractor will measure system effectiveness.

(e) The Contractor shall submit to the Contracting Officer documentation of its
System for review and approval. Dates for submittal, discussions, and revisions
to the System will be established by the Contracting Officer. Guidance on the
preparation, content, review, and approval of the System will be provided by the
Contracting Officer. On an annual basis, the Contractor shall review and update,
for DOE approval, its safety performance objectives, performance measures, and
commitments consistent with and in response to DOE’s program and budget
execution guidance and direction. Resources shall be identified and allocated to
meet the safety objectives and performance commitments as well as maintain the
integrity of the entire System. Accordingly, the System shall be integrated with
the Contractor’s business processes for work planning, budgeting, authorization,
execution, and change control.
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(0

69

0-4

(0

The Contractor shall comply with, and assist the Department of Energy in
complying with, ES&H requirements of all applicable laws and regulations, and
applicable directives identified in the clause of this contract on Laws, regulations,
and DOE Directives. The Contractor shall cooperate with Federal and
non-Federal agencies having jurisdiction over ES&H matters under this contract.

The Contractor shall promptly evaluate and resolve any noncompliance with
applicable ES&H requirements and the System. If the Contractor fails to provide
resolution or if, at any time, the Contractor’s acts or failure to act causes
substantial harm or an imminent danger to the environment or health and safety
of employees or the public, the Contracting Officer may issue an order stopping
work in whole or in part. Any stop work order issued by a Contracting Officer
under this clause (or issued by the Contractor to a subcontractor in accordance
with paragraph (i) of this clause) shall be without prejudice to any other legal or
contractual rights of the Government. In the event that the Contracting Officer
issues a stop work order, an order authorizing the resumption of the work may be
issued at the discretion of the Contracting Officer. The Contractor shall not be
entitled to an extension of time or additional fee or damages by reason of, or in
connection with, any work stoppage ordered in accordance with this clause.

The Contractor is responsible for compliance with the ES&H requirements
applicable to this contract regardless of the performer of the work.

The Contractor shall include a clause substantially the same as this clause in
subcontracts involving complex or hazardous work on site at a DOE-owned or
-leased facility. Such subcontracts shall provide for the right to stop work under
the conditions described in paragraph (g) of this clause. Depending on the
complexity and hazards associated with the work, the Contractor may require that
the subcontractor submit a Safety Management System for the Contractor’s
review and approval.

I.27 DEAR 970.5204-59 WHISTLEBLOWER PROTECTION FOR Contractor
EMPLOYEES (JAN 1993)

(4 The Contractor shall comply with the requirements of the “DOE Contractor
Employee Protection Program” with respect to work performed on-site at a DOE-
owned or -leased facility as provided at 10 CFR Part 708.

(W The Contractor shall insert or have inserted the substance of this clause, including
this paragraph (b), in subcontracts at all tiers, with respect to work performed on-
site at a DOE-owned or -leased facility, as provided at 10 CFR 708.
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I.28 FAR 52.228-7 INSURANCE--LIABILITY TO THIRD PERSONS (MAR 19961

(a) (1) Except as provided in subparagraph (a)(2) of this clause, the Contractor
shall provide and maintain workers’ compensation, employer’s liability,
comprehensive general liability (bodily injury), comprehensive automobile
liability (bodily injury and property damage) insurance, and such other
insurance as the Contracting Officer may require under this contract.

(2) The Contractor may, with the approval of the Contracting Officer,
maintain a self-insurance program; provided that, with respect to workers’
compensation, the Contractor is qualified pursuant to statutory authority.

(3) All insurance required by this paragraph shall be in a form and amount and
for those periods as the Contracting Officer may require or approve and
with insurers approved by the Contracting Officer.

W The Contractor agrees to submit for the Contracting Officer’s approval, to the
extent and in the manner required by the Contracting Officer, any other insurance
that is maintained by the Contractor in connection with the performance of this
contract and for which the Contractor seeks reimbursement.

(cl The Contractor shall be reimbursed--

(1) For that portion

(9 of the reasonable cost of insurance allocable to this contract, and

(ii) required or approved under this clause; and

(2) For certain liabilities (and expenses incidental to such liabilities) to
third persons not compensated by insurance or otherwise without regard to
and as an exception to the limitation of cost or the limitation of funds
clause of this contract. These liabilities must arise out of the performance
of this contract, whether or not caused by the negligence of the Contractor
or of the Contractor’s agents, servants, or employees, and must be
represented by final judgments or settlements approved in writing by the
Government. These liabilities are for--

(i) Loss of or damage to property (other than property owned,
occupied, or used by the Contractor, rented to the Contractor, or in
the care, custody, or’control of the Contractor); or
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(ii) Death or bodily injury.

6-0 The Government’s liability under paragraph (c) of this clause is subject to the
availability of appropriated funds at the time a contingency occurs. Nothing in
this contract shall be construed as implying that the Congress will, at a later date,
appropriate funds sufficient to meet deficiencies.

03 The Contractor shall not be reimbursed for liabilities (and expenses incidental to
such liabilities)-

(1) For which the Contractor is otherwise responsible under the express terms
of any clause specified in the Schedule or elsewhere in the contract;

(2) For which the Contractor has failed to insure or to maintain insurance as
required by the Contracting Officer; or

(3) That result from willful misconduct or lack of good faith on the part of any
of the Contractor’s directors, officers, managers, superintendents, or other
representatives who have supervision or direction of--

(i) All or substantially all of the Contractor’s business;

(ii) All or substantially all of the Contractor’s operations at any one
plant or separate location in which this contract is being
performed; or

(iii) A separate and complete major industrial’operation in connection
with the performance of this contract.

The provisions of paragraph (e) of this clause shall not restrict the right of the
Contractor to be reimbursed for the cost of insurance maintained by the
Contractor in connection with the performance of this contract, other than
insurance required in accordance with this clause; provided, that such cost is
allowable under the Allowable Cost and Payment clause of this contract.

(g) If any suit or action is filed or any claim is made against the Contractor, the cost
and expense of which may be reimbursable to the Contractor under this contract,
and the risk of which is then uninsured or is insured for less than the amount
claimed, the Contractor shall--
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(1)

a

(3)

Immediately notify the Contracting Officer and promptly furnish copies of,
all pertinent papers received;

Authorize Government representatives to collaborate with counsel for the
insurance carrier in settling or defending the claim when the amount of the
liability claimed exceeds the amount of coverage; and

Authorize Government representatives to settle or defend the claim and to
represent the Contractor in or to take charge of any litigation, if required
by the Government, when the liability is not insured or covered by bond.
The Contractor may, at its own expense, be associated with the
Government representatives in any such claim or litigation.

I.29 DEAR 970.5204-78 LAWS. REGULATIONS. AND DOE DIRECTIVES (JUNE 1997)

(a) In performing work under this Contract, the Contractor shall comply with the
requirements of applicable Federal, State, and local laws and regulations
(including DOE regulations), unless relief has been granted in writing by the
appropriate regulatory agency. A List of Applicable Laws and regulations
(List A) may be appended to this Contract for information purposes. Omission of
any applicable law or regulation from List A does not affect the obligation of the
Contractor to comply with such law or regulation pursuant to this paragraph.

(b) In performing work under this Contract, the Contractor shall comply with the
requirements of those Department of Energy directives, or parts thereof, identified
in the List of Applicable Directives (List B) appended to this Contract. Except as
otherwise provided for in paragraph (c) of this clause, the Contracting Officer
may, from time to time and at any time, revise List B by unilateral modification to
the Contract to add, modify, or delete specific requirements. Prior to revising
List B, the Contracting Officer shall notify the Contractor in writing of the
Department’s intent to revise List B and provide the Contractor with the
opportunity to assess the effect of the Contractor’s compliance with the revised list

on contract cost and funding, technical performance, and schedule; and identify
any potential inconsistencies between the revised list and the other terms and
conditions of the Contract. Within 30 days after receipt of the Contracting
Officer’s notice, the Contractor shall advise the Contracting Officer in writing of
the potential impact of the Contractor’s compliance with the revised list. Based on
the information provided by the Contractor and any other information available,
the Contracting Officer shall decide whether to revise List B and so advise the
Contractor not later than 30 days prior to the effective date of the revision of
List B. The Contractor and the Contracting Officer shall identify and, if
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appropriate, agree to any changes to other Contract terms and conditions,
including cost and schedule, associated with the revision of List B pursuant to the
clause entitled, "Changes," of this Contract.

Environmental, safety, and health (ES&H) requirements appropriate for work
conducted under this Contract may be determined by a DOE approved process to
evaluate the work and the associated hazards and identify an appropriately tailored
set of standards, practices, and controls, such as a tailoring process included in a
DOE approved Safety Management System implemented under 48 C.F.R.
(DEAR) 970.5204-2. When such a process is used, the set of tailored ES&H
requirements, as approved by DOE pursuant to the process, shall be incorporated
into List B as Contract requirements with full force and effect. These
requirements shall supersede, in whole or in part, the contractual ES&H
requirements previously made applicable to the Contract by List B. If the tailored
set of requirements identifies an alternative requirement varying from an ES&H
requirement of an applicable law or regulation, the Contractor shall request an
exemption or other appropriate regulatory relief specified in the regulation.

Cd) The Contractor is responsible for compliance with the requirements made
applicable to this Contract, regardless of the performer of the work. The
Contractor is responsible for flowing down the necessary provisions to
subcontracts at any tier to which the Contractor determines such requirements
apply.
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